Introduction
The American Civil Liberties Union (ACLU) submits this statement to the meeting of the Openended Intergovernmental Expert Group (henceforth "Expert Group") on the Standard Minimum Rules for the Treatment of Prisoners (henceforth "SMR"), to take place in Vienna, Austria from 25-28 March 2014, pursuant to United Nations General Assembly Resolution 65/230 of 21 December 2010.
Having participated in the Expert Meeting on the SMR at the University of Essex and in subsequent discussions regarding the outcome document of that Meeting, the ACLU has endorsed that document. 1 The purpose of this statement is to highlight a single issue: the need for more robust protections in Rule 31 against the use of long-term solitary confinement.
The 2 nd meeting of the Expert Group, held in Buenos Aires, Argentina from 11-13 December 2012, in which the ACLU also participated, identified various restrictions on solitary confinement as issues for revision. 2 Since that meeting, several human rights bodies have recommended new prohibitions and strict limits on the use of solitary confinement:  The U.N. Committee against Torture has reiterated its "long-standing recommendation" that "solitary confinement might constitute torture or inhuman treatment and should be regulated as a measure of last resort to be applied in exceptional circumstances, for as short a time as possible, under strict supervision including being subjected to judicial review." 31. Corporal punishment, punishment by placing in a dark cell, and all cruel, inhuman or degrading punishments shall be completely prohibited as punishments for disciplinary offences.
The ACLU recommends that this Rule be revised to read as follows:
31. (1) Corporal punishment, prolonged confinement without sustained and meaningful daily human contact, punishment by placing in a dark cell, the suspension or restriction of water or food and all other cruel, inhuman or degrading punishments shall be completely prohibited.
(2) Solitary confinement shall only be used in exceptional cases when deemed absolutely necessary to prevent death, serious bodily injury, or a major breach of prison security. Solitary confinement shall in all cases be used for as short a time as possible and shall be subject to regular, substantive independent review. Solitary confinement exceeding 30 days in duration shall be presumed to be inconsistent with this Rule.
(3) Solitary confinement of juveniles, of pregnant women, women with infants and breastfeeding mothers in prison and of persons with mental illness shall be prohibited.
(4) All punishments shall be duly recorded. 7 This submission focuses solely on explaining the rationale for the ACLU's recommendations (1) to add a requirement that solitary confinement be used only when absolutely necessary to prevent death, serious bodily injury, or a major breach of prison security, and (2) to add a presumption that solitary confinement exceeding 30 days in duration is impermissible. With the exception of these recommendations, the changes recommended here to Rule 31 are fully consistent with those of the Essex Meeting experts; those changes are found in its outcome document to which the ACLU is a party and are explained and justified there.
Rationale for Requirement that Solitary Confinement be Absolutely Necessary to Prevent Death, Serious Bodily Injury, or a Major Breach of Prison Security
Solitary confinement of prisoners is found, in some form, in every prison system. While it is sometimes used to incapacitate prisoners who are highly dangerous, it is often used as punishment for nonviolent and relatively minor violations of prison rules. 8 In addition, in some prison systems, certain categories of prisoners (such as those sentenced to death or life imprisonment) are automatically placed in solitary confinement without regard to their conduct in prison. 9 A requirement that solitary confinement be used only when absolutely necessary to prevent death, serious bodily injury, or a major breach of prison security will make clear that such practices are not consistent with the Rule.
Rationale for Presumptive Limitation of Solitary Confinement to No More Than 30 Days
Since the promulgation of the SMRs in 1955, a substantial body of research has demonstrated the harmful, and sometimes devastating, effects of solitary confinement on physical and mental health. 10 These harmful effects are most starkly illustrated by the significantly higher rates of suicide among prisoners in solitary confinement than among those in the general prison population. While some groups, such as juveniles and persons with mental illness, are particularly vulnerable, 11 the harmful effects of this practice are not limited to these populations.
The harms of solitary confinement are closely tied to its duration. One study found measurable changes in brain activity after only seven days of solitary confinement. 12 In 2005, a group of psychiatrists and psychologists surveyed the existing literature and concluded that "no study of the effects of solitary … confinement that lasted longer than 60 days failed to find evidence of negative psychological effects." 13 Despite this growing body of evidence, indefinite and long-term solitary confinement exists in many states.
14 While some authorities recommend that solitary confinement be imposed only for the shortest possible time, 15 such a formulation lacks precision and is open to a wide range of interpretations. Other authorities recommend specific limitations. The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) recommends that in the case of solitary confinement as a disciplinary sanction, "the maximum period should be no higher than 14 days for a given offence, and preferably lower." 16 The U.N. Special Rapporteur on Torture has called for "an absolute prohibition on solitary confinement exceeding 15 consecutive days." 17 The inclusion of a specific durational limit in the Rule will provide concrete guidance to prison administrators and discourage the practice of indefinite and long-term solitary confinement.
For any questions, please contact Amy Fettig, the ACLU's National Prison Project Senior Staff Counsel who will be attending the meeting in Vienna at: afettig@aclu.org, or Jamil Dakwar, the ACLU's Human Rights Program Director at: jdakwar@aclu.org.
